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THE "OPEN DOOR" POLICY IN THE PHILIPPINES.* 



BY FEANK D. PAVEY. 



The policy of ''an open door to the world's commerce" in the 
Philippines has been the subject of much discussion during the 
past year. This policy received formal enunciation at the hands 
of the Government of the United States, in the course of the 
negotiation of the treaty of peace between Spain and the United 
States. The American Commissioners, in reply to a memorandum 
presented by the Spanish Commissioners, made these statements : 

"The Government of the United States is unable to modify the pro- 
posal heretofore made for the cession of the entire archipelago of the 
Philippines, but the American Commissioners are authorized to offer to 
Spain, in case the cession should be agreed to, the sum of twenty mil- 
lion dollars ($20,000,000), to be paid in accordance with the terms to be 
fixed in the treaty of peace. 

"And it being the policy of the United. States to maintain in the 
Philippines an open door to the world's commerce, the American Com- 
missioners are prepared to insert in the treaty now in contemplation a 
stipulation to the effect that, for a term of years, Spanish ships and 
merchandise shall be admitted into the ports of the Philippine Islands 
on the same terms as American ships and merchandise." 

The president of the Spanish Commission, in order to make 
clear the meaning of this proposition, asked the following 
question : 

"Is the offer made by the United States to Spain to establish for a 
certain number of years similar conditions in the ports of the archi- 
pelago for vessels and merchandise of both nations, an offer which is 
preceded by the assertion that the policy of the United States is to 
maintain an open door to the world's commerce, to be taken in the 
sense that the vessels and goods of other nations are to enjoy or can 
enjoy the same privilege (situacidn) which for a certain time is granted 
those of Spain, while the United States do not change such policy?" 

• The writer is indebted to Judere Charles E. Magoon, law officer of the War De- 
partment, for a copy of an able opinion on a kindred topic, from which part of the 
legal argument has been adapted to this article. 
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The president of the American Commission gave the following 
answer to this question : 

"The declaration that the policy of the United States in the Philip- 
pines will be that of an open door to the world's commerce necessarily 
implies that the offer to place Spanish vessels and merchandise on 
the same footing as American is not intended to be exclusive. But, 
the offer to give Spain that privilege for a term of years, is intended 
to secure it to her for a certain period by special treaty stipulation, 
whatever might be at any time the general policy of the United States." 

The treaty of peace, as executed and ratified, contains these 
Articles : 

"Spain cedes to the United States the archipelago known as the 
Philippine Islands, and comprehending the islands lying within the 
following line: ***** 

"The United States will, for a term of ten years from the date of 
the exchange of the ratifications of the present treaty, admit Spanish 
ships and merchandise to the ports of the Philippine Islands on the 
same terms as ships and merchandise of the United States." 

Under these Articles, the sovereignty of Spain over the Philip- 
pines passed to the United States, subject to one limitation. That 
limitation was a commercial privilege which Spain reserved to 
herself for the period of ten years. It constituted a "burden upon 
the fee." The transaction was analogous to a transfer of land sub- 
ject to a free right of entry for a period of ten years. 

The United States accepted the Philippines with this reserva- 
tion in favor of Spain. By the ratification of the treaty, this 
limitation upon the sovereignty of the Philippines became part of 
"the supreme law of the land." No act of Congress is required 
to give it force and effect. By no act of Congress can the United 
States honorably deprive Spanish ships and merchandise of rights 
in the ports of the Philippines, equal in all respects to those pos- 
sessed by American ships and merchandise. 

But can the Government of the United States confer equal 
rights upon the ships and merchandise of other nations? Has 
Congress or the Administration power to maintain "an open door 
to the world's commerce" in the Philippines? In what way can 
"an open door to the world's commerce" be "opened" in the 
Philippines ? 

These questions interest Spain. The answer will determine the 
exact value of the commercial privilege reserved to her under the 
treaty. They interest the United States. The answer will de- 
termine the probable value of the markets of the Philippines to her 
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merchants and manufacturers. They interest all other nations 
trading in the Orient. The answer will inform them whether they 
have exchanged competition with Spain, under the protection of a 
Spanish tariff, for a free field, or for competition with both Spain 
and the United States under the protection of an American tariff. 

The cession of the Philippines by Spain to the United States 
was accomplished by the execution, delivery and acceptance of an 
international deed of transfer known as a treaty. The transfer 
became complete upon the exchange of ratifications of the treaty. 
Thereupon, the territory transferred became an integral part of 
the United States. As such, it became subject to the Constitution, 
bound by its restrictions and entitled to its privileges. No further 
action by Congress was necessary. The Constitution does not de- 
pend upon Congress for authority in any part of the United 
States. The reverse of the proposition is the fact. Congress must 
look to the Constitution for authority to legislate for the 
Philippines. 

The Constitution provides : 

"The Congress shall have power: 

"To lay and collect taxes, duties, Imposts and excises; to pay the 
debts, and provide for the common defense and general welfare of the 
United States; but all duties, Imposts and excises shall be uniform 
throughout the United States." 

The treaty with Spain contains no provisions which exempt 
the commerce of the Philippines from the operation of the Con- 
stitution and the laws of the United States, except in favor of 
Spain. The general enactments of Congress are in force through- 
out the •territorial limits of the United States. When the Philip- 
pines came within those territorial limits, they became subject to 
those laws. The absence of the machinery necessary for the opera- 
tion of those laws may delay their actual enforcement, but they are 
nevertheless laws of the land. 

The principle that the existing tariff and navigation laws of the 
United States would be in force in newly acquired territory, with- 
out further action by Congress, was recognized in the annexation 
of Hawaii. The joint resolution of Congress contained this 
provision : 

"Until legislation shall be enacted extending the United States cus- 
toms laws and regulations to the Hawaiian Islands, the existing cus- 
toms relations of the Hawaiian Islands with the United States and 
other countries shall remain unchanged." 
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In support of the proposition that these laws apply to the 
Philippines, we have precedents of administrative interpretation 
and judicial determination of similar questions presented in the 
case of the cession of Upper California by Mexico. 

In the war with Mexico, Upper California was conquered and 
San Francisco occupied by the military forces of the United 
States in the year 1846. Soon thereafter, the President of the 
United States, as commander-in-chief of the army and navy, 
authorized the military and naval commanders of the United 
States forces in California to exercise the belligerent rights of a 
conqueror, and to form a civil government for the conquered terri- 
tory. This was done, and tonnage and import duties were levied 
under a war tariff, established by the military government of 
civil affairs. 

The treaty of peace with Mexico was signed on February 3d, 
1848, and ratifications of the treaty were exchanged at Queretaro 
on May 30th, 1848. Congress did not create the territory em- 
braced in Upper California into a customs district and make San 
Francisco a port of entry until March 3d, 1849. The collector ap- 
pointed by the President pursuant to this law did not enter upon 
the discharge of his duties until November 13th, 1849. In the 
meantime, notice of the ratification of the treaty reached Cali- 
fornia on August 6th, 1848. On August 7th, 1848, a proclamation 
was issued by the military governor, announcing the ratification of 
the treaty of peace, by which Upper California was ceded to the 
United States, and on August 9th, 1848, instructions were given 
to the military collector of customs at San Francisco that "the 
tariff of duties for the collection of military contributions will 
immediately cease, and the revenue laws and tariff of the United 
States will be substituted in its place." 

This action was ratified by the War Department by letter dated 
October 9th, 1848, written by the Secretary of War to the military 
governor and commander of United States forces in California. 
This letter contained the following clause : 

"But the government de facto can of course exercise no powers in- 
consistent with the provisions of the Constitution of the United States, 
which is the supreme law of all the States and Territories of our 
Union. For this reason no import duties can be levied in California 
on articles the growth, produce or manufacture of any State or Terri- 
tory of the United States; and no such duties can be imposed in any 
part of the Union on the productions of California; nor can duties be 
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charged on such foreign productions as have already paid duties in 
any part of the United States." 

The Secretary of the Treasury issued the following circular to 
collectors and other officers of the customs : 

"Treasury Department, October 7, 1848. 

"On the 30th of May last, upon the exchange of ratifications of our 
treaty with Mexico, California became a part of the American Union; 
in consequence of which, various questions have been presented by 
merchants and collectors for the decision of this Department. 

"By the Constitution of the United States it is declared that 'All 
treaties made, or which shall be made, under the authority of the United 
States, shall be the supreme law of the land.' By the treaty with 
Mexico, California is annexed to this republic, and the Constitution of 
the United States is extended over that territory and is in full force 
throughout its limits. Congress, also, by several enactments subse- 
quent to the ratification of the treaty, has distinctly recognized Cali- 
fornia as a part of the Union, and has extended over it in several 
important particulars the laws of the United States. 

"Under these circumstances the following instructions are issued 
by this Department: 

"First. — All articles of the growth, produce or manufacture of Cali- 
fornia, shipped therefrom at any time since the 30th of May last, are 
entitled to admission free of duty into all the ports of the United 
States. 

"Second. — All articles of the growth, produce or manufacture of the 
United States are entitled to admission free of duty into California, as 
are also all foreign goods which are exempt from duty by the laws 
of Congress, or on which goods the duties prescribed by those laws 
have been paid to any collector of the United States previous to their 
introduction into California. 

"Third. — Although the Constitution of the United States extends to 
California, and Congress has recognized it by law as a part of the Union, 
and legislated for it as such, yet it is not brought by law within the lim- 
its of any collection district, nor has Congress authorized the appoint- 
ment of any officers to collect the revenue accruing on the import of for- 
eign dutiable goods into that territory. Under these circumstances, al- 
though this Department may be unable to collect the duties accruing 
on importations from foreign countries into California, yet, if foreign 
dutiable goods should be introduced there, and shipped thence to any 
port or place of the United States, they will be subject to duty, as also 
to all the penalties prescribed by law when such importation is at- 
tempted without the payment of duties. 

"R. J. Walker, 
"Secretary of the Treasury." 

The expression, "although this department may be unable to 
collect the duties accruing on importations from foreign countries 
into California/' is understood to refer to the small military force 
at the command of the military governor. The doubt was pro- 
duced by his report, dated August 14th, 1848, wherein he informs 
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the War Department of his action in reference to the collection of 
duties, calls attention to the depletion of his forces by lawful dis- 
charges and desertions due to the "gold fever," and says : 

"In the meantime, however, should the people refuse to obey the 
existing authorities, or the merchants refuse to pay any duties, my 
force is inadequate to compel obedience." 

Importers interpreted the circular issued by the Secretary of 
the Treasury to mean that foreign productions could be imported 
into California free of duty, and they prepared to land such goods 
in defiance of the law. The military governor requested the as- 
sistance of the naval forces of the United States in enforcing the 
law. The importers asked the officer in command of the naval 
forces of the United States then in the Pacific Ocean to what ex- 
tent he would enforce the orders of the military governor, and they 
directed his attention to the Walker circular and other matters 
which, they claimed, established want of jurisdiction by the mili- 
tary governor. The reply was that he would support the military 
governor to the full extent of the forces at his command. 

This closed the constitutional debate between the importers and 
the military and naval officers of the United States. The im- 
porters paid the duties under protest and appealed to the courts. 
They brought suit to recover from the collector the moneys so 
paid under protest. There was no controversy as to the facts. The 
rights of the parties to the action depended upon the law. The 
Supreme Court of the United States judicially determined the 
status of the territory ceded by Mexico, from the time of its in- 
vasion in 1846 to November 13th, 1849, when the collector ap- 
pointed by the President, according to law, entered upon the duties 
of his office ; its relation to the United States at various intervals 
during that period; the character of the civil government main- 
tained therein by the military authorities, after the exchange of 
ratifications of the treaty of peace and cession; and the right of 
the civil government of the ceded territory to impose tonnage and 
import duties in accordance with and by virtue of the general tariff 
laws of the United States, without Congressional action extending 
them over the new territory.* 

In its decision the Court says : 

"By the ratifications of the treaty, California became a part of the 
United States. And as there is nothing differently stipulated in the 

•Cross et al. v. Harrison, t6 How.. 161. 
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treaty with respect to commerce, it became instantly bound and priv- 
ileged by the laws which Congress had passed to raise a revenue from 
duties on imports and tonnage. ***** 

"The right claimed to land foreign goods within the United States 
at any place out of a collection district, if allowed, would be a viola- 
tion of that provision in the Constitution which enjoins that all duties, 
imposts, and excises shall be uniform throughout the United States. 
Indeed, it must be very clear that no such right exists, and that there 
was nothing in the condition of California to exempt importers of 
foreign goods into it from the payment of the same duties which were 
chargeable in other ports of the United States." 

Strike out the word "California" in this quotation and insert 
the word "Philippines," and we have the conclusion of the whole 
matter. The decision is so pertinent to the question under con- 
sideration that no argument is needed to show its controlling force. 

It is necessary at this point to refer to the situation existing at 
present in the Philippines. 

By order, dated July 12th, 1898, the President, as commander- 
in-chief of the army and navy of the United States, prescribed a 
certain tariff of duties and taxes, to be levied and collected, as a 
military contribution, upon the occupation and possession of any 
ports and places in the Philippines by the forces of the United 
States. That order never has been revoked. Modifications, if any, 
have been made by the general in command of the United States 
forces in those islands, and have been due to the necessities of the 
military operations. 

The Peace Protocol of August 12th, 1898, provided that the 
United States would hold the city, bay and harbor of Manila, 
pending the conclusion of a treaty of peace which should deter- 
mine the control, disposition and government of the Philippines. 
That treaty was signed at Paris on December 10th, 1898; its 
ratification was advised by the Senate on February 6th, 1899, and 
it was ratified by the President on February 7th, 1899. The 
exchange of ratifications took place at Washington on April 11th, 
1899. The Philippines then passed under the Constitution and 
general laws of the United States. Under normal conditions, they 
would have become at once subject to the burdens and entitled to 
the benefits of that Constitution and those laws. 

But normal conditions did not and do not exist in the Philip- 
pines. Aguinaldo began his attack upon the American forces on 
February 4th, 1899, two days before the Senate voted in favor of 
the ratification of the treaty of peace. From then until now, those 
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islands have been in a state of actual war. As a matter of military 
necessity, the President could establish, as a war measure, a block- 
ade or any form of prohibitive or special tariff. The continuance 
and present enforcement of the military tariff of July 12th, 1898, 
may properly be considered such an act of military authority. 

What interests commerce is the situation which will exist in the 
Philippines as soon as they have been restored to a state of peace 
and quiet sufficient to permit the resumption of actual commercial 
intercourse, in accordance with law, between those islands, the 
United States and other countries. 

From the premises the conclusions are simple : 

1. "An open door to the world's commerce" can be "opened" 
in the Philippines in one of two ways only ; 

(a) By an amendment to the Constitution, exempting the 
Philippines from the operation of the provision that "all duties, 
imposts and excises shall be uniform throughout the United 
States," or, 

(&) By an act of Congress making every other port of the 
United States "an open door to the world's commerce." 

The former method would require the initial assent of two- 
thirds of both houses of Congress, or of the legislatures of two- 
thirds of the States, and the subsequent ratification of three- 
fourths of the several States. The latter method would be an 
entire overthrow of the present tariff policy, and would involve the 
destruction of the present industrial and commercial system of the 
United States. 

Neither the Republican nor the Democratic party, alone, could 
carry out the former method; neither would carry out the latter. 

2. Under the present Constitution, the ships and merchandise 
of the United States will pay no tonnage or import duties in the 
ports of the Philippines. Under the treaty, Spanish ships and 
merchandise will be admitted to the ports of the Philippines on the 
same terms. They will pay no tonnage or import duties for the 
term of ten years. 

3. The ships and merchandise of all other countries will pay 
the same tonnage and import duties in the ports of the Philippines 
as they pay in the ports of San Francisco or New York. 

4. For the present, "an open door to the world's commerce" 
in the Philippines is a political myth. 

Frank D. Pavey. 



